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Business Improvement Districts and Proposition 218
After Silicon Valley Taxpayers Association v.
Santa Clara County Open Space Authority
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I. INTRODUCTION

In 1996 the voters passed Proposition 218,
an initiative measure that amended the
California Constitution to require local gov-
ernments to hold a vote of the affected proper-
ty owners before any proposed new or
increased assessment could be levied.
Notwithstanding this limitation, courts have
historically shown deference towards local gov-
ernments when adjudicating challenges to new
or increased assessments. A recent California
Supreme Court case, Silicon Valley Taxpayers
Association v. Santa Clava County Open Space
Authority, 44 Cal. 4th 431 (2008) marks a shift
away from the court's traditional deferential
posture and recognizes that local governments
bear the burden of proving that new or pro-
posed assessment will provide a special benefit
proportional to the amount of property
owned by those subject to it.

This article focuses on the impact that
Silicon Valley is likely to have on the establish-
ment of business improvement districts. The
first part provides an overview of business
improvement districts and briefly describes the
history of the diswricts in California. The
remainder of the article discusses Silicon Valley
and its impact on future districts in the State,
and offers practical guidelines for counsel
advising potential business improvement dis-
tricts.

ii. OVERVIEW OF BUSINESS
IMPROVEMENT DISTRICTS

A Business Improvement District (BID)' is
created to raise money for neighborhood
improvements and is established when a group
of property owners decide by 2 majority vote
to assess themselves.” The local government
collects the assessment, along with other taxes,
and then apportions assessment proceeds to
the BID'’s operating organization.’ BIDs are
typically operated by a nonprofit organization,
a quasi-public authority, or a mixed publicpri-
vate enterprise.’

BIDs provide their assessed community with

various services, including: capital improve-
menss (e.g., installing pedestrian lighting and
planting trees); consumer marketing (e.g., creat-
ing and publicizing local events); economic
development in the form of incentives for new
and expanding businesses; maintenance of
streets, sidewalks and graffiti removal; manag-
ing public parking and transportation; promot-
ing public policies beneficial to the district;
supplementary security services (e.g., security
guards and cameras); and some social services.”
BIDs engage in these types of activities based
on their size, budget and organizational struc-
ture.’

A. Pros anp Cons

The impetus behind the development of
BIDs was the dilapidated state of many urban
centers.” In the 1960s local governments
began to focus on social welfare and “turned
their backs on the key missions of policing
and sanitation.” As a result, customers fled to
suburban shopping malls and urban business-
es suffered.” BIDs sprang up as urban busi-
nesses’ response to these issues. With their
focus on security and cleanliness, BIDs can
provide a unique private sector solution to
public problems.

Many people view the development of BIDs
as a sticcess because they provide cleaner,
friendlier and safer urban areas.” They point
to BID’s potential to prioritize safety and clean-
liness issues, and to the fact that they are not
hampered by civil service rules and are able to
negotiate labor contracts freely.”

Critics of BIDs suggest that the assessments
are a second tax for services a city is already
required to provide.” Other critics point to
higher property values, which displace the
poor and lead to gentrification.” Still others
argue that BIDs effectively lead to harassment
of the homeless.” Despite these critiques,
BIDs are credited with having helped clean up
urban areas as large as New York City and as
small as Burlingame, Maine.”

lil. HISTORY OF BUSINESS
IMPROVEMENT DISTRICTS IN
CALIFORNIA

BIDs came to California with the Property
and Business Improvement District Law of
1994." Before 1994, the Parking and Business
Improvement Area Law of 1989 permitted 2
city to establish a parking and business
improvement area in order to levy benefit
assessments on business owners for the purpose
of funding certain enumerated improvements
and activities.” The Downtown Economic
Improvement Coalition sponsored the Property
and Business Improvement District Law of
1994, because existing legislation did not assess
property owners and did not authorize the busi-
ness improvement areas to provide all the serv-
ices necessary to improve urban centers."
Therefore, the 1994 legislation supplements the
1989 legislation by authorizing the creation of
districts to levy assessments on both business
and property owners, and by expanding the
services such districts could provide.”
Proponents of the 1994 legislation pointed to
reinvestment in downtown locations and local
selfhelp as reasons for the legislation,” while
opponents worried it was an attempt to circum-
vent Proposition 13's two-thirds vote require-
ment for a special tax.” However, the bill uki-
mately passed and was chaptered on September

27, 1994.

In 1996, California voters passed
Proposition 2187 to stop perceived abuses in
the use of assessments, namely their use to
raise revenue for general governmental servic-
es other than property-related services.”
Proposition 218 thus imposed stricter require-
ments to establish a BID and assess property
owners.

To establish a BID, the proponent(s) must
follow a specific procedure including notice,
public hearings and weighted voting.” The pro-
posed BID and assessment also must be sup-
ported by a detailed engineer’s report.” This
procedure shifts power over local assessment to
local property and business owners.™
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To be valid, an assessment must meet two
substantive requirements.” First, the BID
must confer a special benefit on the assessed
properties over and above those conferred on
all properties in the district or on the public
at large.” Proposition 218 makes clear that
only special benefits are assessable, so general
benefits must be separated and funded by
alternative sources. Second, each parcel may
only be assessed an amount proportional to
the special benefit it receives.” The propor-
tionate special benefit for a given parcel is
determined “in relationship to the entirety of
the capiral cost of a public improvement, the
maintenance and operation expenses of a pub-
lic improvement or the cost of the property-
related services being provided.”
Significantly, Proposition 218 places the bur-
den of proving special benefit and proportion-
ality on the proponents of a BID," eliminating

the prior presumption that an assessment was
valid.”?

Proposition 218 applies to local govern-
ments, which includes any couny, city, city
and county, including a charter city or county,
any special district or any other local or
regional governmental entity.” Special districts
include redevelopment agencies, school dis-
tricts and any other agency of the State for the
local performance of governmental or propri-
etary functions with geographic boundaries.*
Proposition 218 expressly does not exempt from
assessment properties owned or used by local,
state or federal government.” To establish an
exemption, a governmental entity must show
that it receives no special benefit from the
BID by clear and convincing evidence.”

V. SILICON VALLEY TAXPAYERS
ASSOCIATION V. SANTA
CLARA COUNTY OPEN
SPACE AUTHORITY

In Silicon Valley Taxpayers Association, the
California Supreme Court considered the
validity of a 2001 assessment district created
by the Santa Clara Open-Space Authority
(OSA).” OSA was established before the pas-
sage of Proposition 218 by the Santa Clara
County Open-Space Authority Act to acquire
and preserve open space in the County.™
OSA’s original assessment district was estab-
lished in 1994 under the Landscape and
Lighting Act of 1972.”

1n 2001, OSA determined additional fund-
ing was needed to establish addirional open
spaces and began adoption of a new assess-

ment district.” OSA attempted to follow the
procedural requirements of Proposition 218 by
providing notice, holding a public hearing,
and weighting the votes." The engineer’s
teport listed seven “special benefits” that the
assessment would confer on all residents and
property owners in the district: (1) enhanced
recreational activities and expanded access to
recreational areas; (2) protection of views,
scenery, and other resources; (3) increased eco-
nomic activity; (4) expanded employment
opportunity; (5) reduced costs of law enforce-
ment, health care, fire prevention, and natural
disaster response; (6) enhanced quality of life
and desirability of the area; and (7) improved
water quality, pollution reduction, and flood
prevention.” The engineer’s report set the
assessment for a single family home at $20,
based on' OSA's survey regarding the amount
property owners would be willing to assess
themselves. OSA calculated the assessment
would produce about $8 million annually for
its budget.”

The new OSA assessment district passed
and was established on December 31, 2001."
Silicon Valley Taxpayers Association, Howard
Jarvis Taxpayers Association and several indi-
vidual taxpayers (collectively “plaintiffs”) chal-
lenged the 2001 assessment district procedu-
rally and substantively.” After the OSA board
renewed the district for 20032004, the plain-
tiffs challenged that acrion as well and the
cases were consolidated.” The court granted
OSA summary adjudication and entered judg-
ment in favor of OSA. The Court of Appeal
affirmed, holding that although Préposition
218 eliminated the presumption that assess-
ments are valid, courts should still accord the
local government’s determination substantial
deference if Proposition 218’s procedural
requirements were followed and substantial
evidence in the administrative record support-
ed the finding that the benefits were special.”

A. NEW STANDARD OF REVIEW

The California Supreme Court revised and
adopted a different standard of review: “courts
should exercise their independent judgment
in reviewing local agency decisions that have
determined whether benefits are special and
whether assessments are proportional within
the meaning of Proposition 218.”* In so
doing, the Supreme Court relied on the plain
language and history of Proposition 218.

The text of Proposition 218 provides, “[iln
any legal action contesting the validity of any

assessment, the burden shall be on the agency
to demonstrate that the property or properties
in question receive a special benefit over and
above the benefits conferred on the public at
large and that the amount of any contested
assessment is proportional to, and no greater
than, the benefits conferred on the property
or properties in question.” Prior to the pas-
sage of Proposition 218, the courts exercised a
deferential, abuse of discretion standard in
adjudicating challenges to special benefit
assessments of.” After Proposition 218 was
passed, few cases dealt with the standard of
review applicable to assessments.” However,
the few courts that did address the issue
upheld a local government's determination
whether affected properties received a special
benefit proportional to the assessment so long
as substantial evidence supported that deter-
mination.” This standard was highly deferen-
tial to local judgment.”

In Silicon Valley Taxpayers Association, the
Supreme Court recognized that Proposition
218 was a response to the deferential standard
used by the courts and was designed to shift
the burden of proof to the proponents of an
assessment and to make it easier for taxpayers
to win lawsuits.” The Court of Appeal in this
case used a less deferential standard than the
carlier abuse of discretion standard. The
Supreme Court held the lower court misinter-
preted Proposition 218 by ignoring the sub-
stantive requirements of the proposition.**
The court held that reviewing courts must
undergo their own independent review under
Proposition 218 to determine whether an
assessment actually confers special benefits on
assessed property owners and whether the
amounts assessed are proportional to the ben-
efits conferred.”

This decision marks a shift from the court’s
traditional deferential standard of teview for
special assessments. A local government estab-
lishing a BID must be more cognizant of the
engineer’s report and whether it adequately
establishes special benefits to be received by
each parcel. Additionally, the local govern-
ment must determine whether the report ade-
quately describes the nexus between each par-
cel’s benefit and assessment. This fact may
increase the costs of establishing a BID and
may encourage opponents to challenge new
BIDs. When a BID is challenged, it will be the
local government’s burden to prove a special
benefit exists and that the assessment is pro-
portional to the special benefit.
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B. SpreECIAL BENERIT

Proposition 218 defines a “special benefit”
as a particular and distinct benefit over and
above general benefits conferred on real prop-
erty located in the district or to the public at
large and clarifies that general enhancement
of property value does not constitute “special
benefit.”™ In Silicon Valley Taxpayers Association,
the court emphasized that Proposition 218
says general enhancement of property value
does not constitute a “special benefit” and
only special benefits are assessable.” Prior to
Proposition 218, courts did not invalidate
assessments that conferred general benefits
along with specific benefits and they did not
requite BIDs to separate the two.” The court
opined that reliance on these pre-Proposition
218 cases was unwarranted because the
California Constitution now explicitly
requires otherwise.” Based on these princi-
ples, the OSA assessment was invalid because
the benefits listed in the engineer’s report
were general benefits conferred on all parcels
in the district.* Especially troublesome for the
court was the report’s failure to measure the
benefits to particular parcels.”

Although not beneficial to OSA’s district,
the court noted “in a well-drawn district - limit-
ed to only parcels receiving special benefits
from the improvement - every parcel within
that district receives a shared special benefit.”®
As the court did not believe voters meant to
invalidate such a narrowly drawn district, it stat-
ed, “if an assessment is narrowly drawn the fact
that a benefit is conferred throughout the dis-
trict does not make it general rather than spe-
cial.” This statement provides a safe haven for
narrowly drawn districts and creates incentive
to draw BIDs narrowly.

C. PROPORTIONALITY

With regard to the second substantive
requirement, the court found OSA was not
able to demonstrate proportionality.”” The
engineer’s report assigned each property a sin-
gle family equivalent (SFE) based on the num-
ber of people expected to use the property and
a value of $20 to each SFE.* The report listed
30 priority acquisitions; however it did not
ensure any of them would be made or that
OSA would regularly make acquisitions. The
court found this did not establish proportion-
ality because it assumed all single-family
homes would receive the same benefit, regard-
less of location in the district and proximity to

open spaces.” OSA argued its plan to acquire
open spaces evenly throughout the district
established proportionality. However, the
court disagreed because the report failed to
identify with sufficient specificity the perma-
nent public improvement to be financed by
the assessment, failed to estimate or calculate
the cost of the improvement and failed to con-
nect the costs and benefits of the improve-
ments to the specific properties to be
assessed.”

V. PRACTITIONER TIPS

A. DETAIL SPECIAL BENEFITS
FOR SPECIFIC PARCELS

The district plan can consist of, but is not
limited to: a description of the boundaries of
the district, an outline of the service plan, a
budget, the methodology of the assessment, a
timeline, and a description of the future man-
agement of the district. Practitioners should
advise their clients to carefully draft the assess-
ment and assessment methodology portions of
a plan to avoid hitting the pitfalls that gave
rise to the Silicon Valley case.

A district plan should ensure it is demon-
strating the provision of special benefits for the
parcels in the district, and not just enhancing
all properties generally. By breaking down the
district itself into smaller benefit zones and
detailing how each zone will benefit from the
services the district provides, a district can
show it is providing special benefits.

B. ENSURE BENEFITS ARE
APPLIED PROPORTIONALLY

The plan should detail exactly which parcel
appears in which zone, the address of that par-
cel, the annual assessment that will be levied
based on the zone and the level of benefits it
will receive. By breaking down the district into
zones and applying assessments based on the
type of parcel and which zone it is in, a dis-
trict’s report will serve as evidence of the spe-
cial benefits each parcel will receive.

A plan that details that a particular zone
within the district is made up primarily of a
specific type of parcel, such as residential, pub-
lic or retail, will show that a particular zone
will require limited, moderate or extensive
services. The level of services a particular zone
of parcels will receive should be directly relat-
ed to the amount a parcel in that zone should

be assessed.
Vi. CONCLUSION

Practitioners and local government officials
should be cognizant of the shifting burden
established by the California Supreme Court
in Silicon Valley. After this decision, local gov-
ernments must ensure that proposed business
improvement districts assess the parcels in the
district in proportion to the benefits each will
receive, as well as ensure the benefits those
parcels are receiving are true “special” benefits
and not the general benefits the locality as a
whole will receive. Some may argue that while
this decision marks a shift in the burden of
proof, the court was merely adhering to the
language established in 1996 when the voters
passed Proposition 218. Either way, local gov-
ernments will bear the burden of proving their
proposed district meets the requirements of
218 if challenged in court.
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